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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9644. 


CHESTER ARTHUR MARTIN, et ux., Appellants 

v. 

RUTLAND COURT OWNERS, INC., Appellee 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia en¬ 
tered after a trial before a jury in that Court on a suit 
brought by appellants for damages for $60,000 for negli¬ 
gence. Notice of appeal was duly given and a cost bond 
on appeal was posted. 

Jurisdiction of the Lower Court is conferred by Title 
11, Sections 301, 305 and 306 of the District of Columbia 
Code 1940. 

Jurisdiction of this Court is conferred by Title 17, Sec¬ 
tion 101 of the District of Columbia Code 1940. 
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Statement of the Case. 

In August, 1945, appellants, together with their son and 
daughter-in-law, were living at Apartment No. 210 Rutland 
Courts, located at 1725 17th Street, N. W., Washington, 
D. C., a cooperative apartment building owned by appellee, 
Rutland Court Owners, Inc. (J. App. 9, 1, 4.) That some¬ 
time prior to August IS, 1945, appellants were advised that 
they would have to vacate Apartment No. 210 due to the 
return of the former occupant who wished to occupy same. 
(J. App. 9.) That appellants’ son was advised by the 
switchboard operator in the lobby of Rutland Courts that 
C. Carey White intended to vacate her apartment No. 114 
and that appellants might be able to sublet same. (J. App. 
9.) Appellants’ son executed a lease with Mrs. White’s 
agent, Mr. Flynn, for Apartment No. 114, said lease to be¬ 
gin September 1, 1945, (J. App. 33) but by oral agreement 
between said agent and appellants’ son, appellants and 
their son and daughter-in-law moved into said apartment 
on August 18, 1945, and paid rent from that date. (J. App. 
9.) The rent on the premises was actually paid to Mr. 
Flynn by appellants’ son, Troxell A. Martin, but appellant, 
Chester A. Martin, contributed one-half of the rent. (J. 
App. 17.) 

The certificate of ownership under which C. Carey White 
acquired cooperative ownership of Apartment No. 114 is 
set forth in J. App. 27-33. 

From August 18,1945, wiien appellants moved into Apart¬ 
ment No. 114 until Monday, August 20, 1945, the perma¬ 
nent or solid door at the entrance of Apartment No. 114 
w T as not used, but a light lattice door on the outside of the 
solid door w r as used. (J. App. 10-12.) On Monday, Aug- 
ast 20, wrhen appellant, Chester Martin, returned from wrork, 
he wras unable to open the solid entrance door and called 
upon the building janitor, Samuel Caldwell, to open the 
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door for him. (J. App. 13, 14.) The janitor worked on 
the door three or four minutes (J. App. 18) before he suc¬ 
ceeded in opening it. After the janitor had opened the 
door, appellant, Chester A. Martin, in the janitor’s pres¬ 
ence pushed the door to and opened it two or three times 
and told the janitor that it should be fixed. (J. App. 17.) 
While demonstrating to the janitor, said appellant did not 
entirely close the door but pushed it to where it was bind¬ 
ing to show that it did not -work properly. (J. App. 17.) 

Samuel Caldwell testified that he w^as employed as 
janitor by Rutland Court Owners during August of 1945, 
(J. App. 21), and had been so employed for about two and 
one-half years prior thereto. (J. App. 21.) That on Aug¬ 
ust 20,1945, appellant, Chester Martin, had requested Cald¬ 
well to assist said Martin in getting into his apartment. 
(J. App. 22.) That he went up to the apartment, freed 
the lock, and with his knee forced the door, w’hich was bind¬ 
ing at the bottom, thus opening it. (J. App. 23, 24.) That 
he did not attempt to make any repairs to the door at that 
time. That he was working on the door for three or four 
minutes. That on the morning of August 21,1945, at about 
11:00 o’clock, w’hich w^as after appellant, Mrs. Martin, was 
injured, he made repairs to the door. (J. App. 24, 25.) 
That he found the spindle of the door w^orn wiiere the screw 
holding the knob fits on and that he turned the knob around 
on the spindle to the flat side wiiere he could set and tight¬ 
en the screw. (J. App. 25.) 

Caldwell further testified that he had on other occasions 
made repairs to apartments in the building; that he had 
made them so many times that he couldn’t recall how many 
times he had done it, but had done it “a good many times.” 
(J. App. 26.) 

On the morning of September 21, 1945, appellant, Mrs. 
Martin, attempted to close the main entrance door to Apart¬ 
ment No. 114. She w T as on the outside pulling the door by 
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the knob endeavoring to close it. She made three attempts 
to close the door, pulling harder each time. On the third 
attempt the knob came off in her hand causing her to fall 
on the tile floor and to break her hip. (J. App. 19-21.) 

Appellants’ claim for damages was based on two theories: 
(1) that appellee was under a duty to repair and had failed 
so to do, and (2) that it had made repairs and had done so 
negligently, thus causing appellant, Mrs. Martin’s injuries. 
(J. App. 1-3.) The Court instructed the jury that the ap¬ 
pellee had no duty to repair and appellant could not re¬ 
cover for appellee’s failure to make repair. The Court 
permitted the case to go to the jury only on the question 
of whether the appellee had negligently made repairs that 
resulted in appellant, Mrs. Martin’s injuries. On this ques¬ 
tion the jury returned a verdict for appellee. (J. App. 35- 
40.) 


Statement of Points. 

In view of the evidence adduced, the Trial Court erred 
in instructing the jury that appellee, Rutland Court Owners, 
Inc., was under no legal obligation to make repairs to the 
apartment occupied by the appellants. 

Summary of Argument. 

Under the common law the owner of an apartment is 
under no duty to make repairs to that portion of the prem¬ 
ises under the control of a tenant or sub-tenant in the ab¬ 
sence of an agreement so to do. In this case the appellee 
in the Certificate of Ownership agreement entered into be¬ 
tween appellee and appellants ’ lessor, specifically agreed to 
“maintain” the apartment, meaning to keep it in repair. 
It was the practice of appellee for more than two and one- 
half years prior to this accident to make repairs to the 
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apartments occupied by tenants. Appellee having so agreed 
to maintain and repair, having in the past made repairs, 
and having been advised of the need for repairs and having 
failed to make such repairs, is liable to appellants for dam¬ 
ages for injuries caused thereby. 

Argument. 

The Trial Court erred in instructing the jury that ap¬ 
pellee, Rutland Court Owners, Inc., was under no legal 
obligation to make repairs to the apartment occupied by 
the appellants. 

Appellee had the duty of making repairs to appellants’ 
apartment since it expressly undertook to do so in an agree¬ 
ment entitled “Certificate of Ownership.” This agree¬ 
ment entered into between appellee and C. Carey White 
from whom appellants held the apartment, was on a printed 
form which was prepared by appellee. Accordingly, it 
should be construed strictly as to appellee. It was dated 
November 17, 1944. 

The Certificate of Ownership provides in the introduc¬ 
tory clause that C. Carey White (whom the instrument 
calls the “purchaser”) had subscribed to 46 shares of the 
capital stock of the appellee corporation and that as the 
owner of said stock was entitled to the “exclusive right of 
occupancy” of a certain apartment in the apartment house 
building “upon the payment of her proportionate part of 
the costs of maintenance” of the building. 

Next, in the body of the instrument, the second paragraph 
provides that the appellee gives, assigns and releases to 
C. Carey White, her “heirs and assigns” forever the ex¬ 
clusive right of occupancy of Apartment 114, “upon the 
express condition that she shall pay monthly her propor¬ 
tionate part of the maintenance of said building * # *” 
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The next paragraph sets out among other things that 
legal title in fee simple to the land and the apartment house 
building shall be and remain in the appellee corporation 
and that appellee 

“ * * * shall hold and maintain said land and premises 
together with the buildings and improvements for the 
joint use of the purchaser” (in this case C. Carey 
White) “ and the cooperative owners or occupants 
thereof” (in this case appellants). 

At this point in the contract there can be no doubt that ap¬ 
pellee has assumed the obligation of maintaining the en¬ 
tire apartment house building (which necessarily includes 
the individual apartments, just as the whole of anything 
includes all of its parts). It is also clear that C. Carey 
White, under whom appellants held their apartment, agreed 
to pay to appellee her proportionate share of the mainten¬ 
ance of the entire building which necessarily included pay¬ 
ment of maintaining her apartment. 

This is further borne out by the provision which appears 
in the contract several paragraphs later which reads as fol¬ 
lows : 

“The purchaser hereby does further covenant and 
agree that she will pay to the corporation” (appellee) 
“or its properly designated agent on the first day of 
each month the amount fixed by the Board of Directors 
as her equitable proportion of the cost of maintenance 
of the Company’s property # * *” 

If each “purchaser” of the right to occupy an apartment 
had, for example, only to pay appellee for maintenance of 
those parts of the apartment house building which had to 
be kept up for the common good of all, it would most likely 
have been possible to reduce the obligation of each apart¬ 
ment purchaser to a fixed percentage which would no doubt 
have been set out in the contract. Suppose, for example, 
Apartment 10 costs $5,000 and this represented one-tenth 
of the cost of all the apartments; then a fixed rate of con¬ 
tribution for maintaining the whole building of ten per- 
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cent would probably have been charged against the owner 
of that apartment. There would then be no occasion for 
the Board of Directors to determine monthly what the 
purchaser’s equitable proportion of the cost of maintenance 
of the company’s property amounted to and it would only 
become a question for the Board’s decision where appellee 
was entitled to charge for repairs made to the purchaser’s 
individual apartment. 

At this point in the contract, however, there follows a 
paragraph which if taken by itself might raise ambiguity 
as to appellee’s duty to make repairs in appellants’ apart¬ 
ment. It reads as follows: 

‘ ‘ And the purchaser further covenants and agrees that 
she will properly maintain, care for and improve said 
apartment in said building and will pay for all im¬ 
provements, repairs and maintenance for said apart¬ 
ment.” 

This paragraph must be construed in the light of the pre¬ 
ceding provisions and as far as possible in harmony with 
them. It is not necessarily at variance with them at all. 
In effect the purchaser is required by the language of this 
paragraph to take good care of her apartment, and if any 
repairs or maintenance are needed then to pay (appellee) 
for taking care of them. Furthermore, it seems natural 
that appellee would want to be the instrument through 
which all repairs and maintenance to the apartments would 
be done, for thereby it would retain sufficient control over 
the apartments to insure their proper preservation and 
attractive character. This would be of importance to ap¬ 
pellee in keeping up the character of the apartments, and, 
in case of default, the value on resale. 

Still later in the contract and no doubt to implement and 
facilitate the appellee’s right and duty to make repairs, it 
is provided: 

“It is further mutually covenanted and agreed that 
the corporation or its representative shall have the 
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right to enter said apartment at any reasonable hour 
to protect said apartment against the elements or from 
accidents * * * ” 

This gives appellee the right to inspect so as to discover 
and correct defects which might cause accidents. 

If, however, it could be said that the provision relating 
to the purchaser’s caring for and maintaining her apart¬ 
ment mentioned above is at variance with the provisions 
already set forth in the contract and thus creates an am¬ 
biguity, the ambiguity is certainly resolved by the conduct 
of the parties themselves and their own interpretation of 
these provisions as shown by their actions and conduct. 
Appellee’s janitor was called and he conceded that he made 
repairs within the individual apartments too many times 
to recall the number; also on the Monday evening, August 
20, when appellant, Chester A. Martin, returned from work 
and found the door to the apartment in such condition that 
he could not open it, he called the janitor who at once re¬ 
sponded and undertook to open it and was requested by ap¬ 
pellant to fix it. The needed repair was a simple one and 
the janitor was qualified to attend to it. This is borne out 
by the evidence that shortly after the accident the janitor 
repaired the knob in a few minutes’ time by turning the 
spindle over and readjusting the screw on the other side 
of the spindle. 

If it could be said of the contract that there might be 
some ambiguity resulting from the paragraph mentioned 
above, then the contract must be read and construed as a 
whole to determine the intent of the parties. 

C 0 Canal Company v. HiU, 82 U. S. 94. 

Fishback v. Reeves, 6 App. D. C. 76. 

In construing a contract where there is obscurity or am¬ 
biguity, the language used should be read in the light of 
all surrounding circumstances including acts of the parties 
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indicating what interpretation was placed upon it by the 
parties themselves: 

Green v. Obergfells, 73 App. D. C. 298 (and cases 
cited at note 39, page 311); 121 F 2d 46. 

Klein v. Miles, Mun. Ct. App. D. C. 35A 2d 243, 72 
WLR 130. 

The evidence has established that over a long period of 
time the janitor, on request of occupants, had made repairs 
to various individual apartments, hence the practical in¬ 
terpretation of the contract by the appellee itself had been 
that it had the duty to make repairs under the contract. 

This is another rule of law which is applicable in this 
matter. The contract here was on a printed form prepared 
by appellee. Where a contract is susceptible of two inter¬ 
pretations, the Court should adopt the one most unfavor¬ 
able to the party preparing the contract. 

Nicolopole v. Love, 39 App. D. C. 343. 

American Surety Co. v. Pauly, 170 TJ. S. 133. 

McDevitt v. Waple and James, Mun. Ct. App. D. C. 
34 A 2d 39, 71 WLR 1202. 

Accordingly, it is submitted that the contract placed a 
duty on appellee to make this simple repair and that con¬ 
sequently the court erred in instructing the jury that ap¬ 
pellee had no duty to repair and in submitting the case to 
the jury only on the question of negligent repairs by ap¬ 
pellee. 

Respectfully submitted, 

ARTHUR G. LAMBERT, 
GEORGE L. HART, JR., 
Attorneys for Appellants. 
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JOINT APPENDIX 
Case No. 9644 

76 Joint Complaint for Sixty Thousand Dollars 

Damages for Negligence 

Count I 

1. This case is brought under Title XI, Sections 301, 305 
and 306 of the 1940 Code of Laws for the District of Co¬ 
lumbia. 

2. At all times hereinafter mentioned, the plaintiff, 
Chester Arthur Martin, was and now is the husband of 
plaintiff, Maude Troxell Martin. 

3. That defendant, Rutland Court Owners, a corpora¬ 
tion, is the owner and operator of a certain cooperative 
apartment building located at 1725 17th Street, N. W., 
Washington, D. C., and defendant, Clotilde Carey White, is 
the owner of certain rights and privileges of occupancy 
over Apartment 114 in said apartment building, located at 
1725 17th Street, N. W., Washington, D. C. 

4. That shortly before August 18,1945, plaintiffs agreed 
to rent from defendants, through their agent, Apartment 
114 at said apartment building knowm as Rutland Courts, 

located at 1725 17th Street, N. W., and moved into 

77 the same on August 18th and 19th, 1945. That on 
August 20, 1945, plaintiffs learned that the door of 

Apartment 114 opening onto the common hallway was defec¬ 
tive in that it could not be closed or opened without applying 
undue pressure and that there was difficulty in locking and 
unlocking the door and in turning the latch. This condition 
was immediately, on said 20th day of August 1945, brought 
to the attention of the janitor of said apartment, and re¬ 
quest was made of defendants to immediately remedy the 
defects. Defendants, however, negligently and carelessly 
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refused to repair said defects, and, as a result thereof, 
plaintiff, Maude Troxell Martin, was seriously and perma¬ 
nently injured, on the 21st day of August 1945, when, upon 
being obliged to leave the apartment, she attempted to 
close the door, and in so doing, due to the defective condi¬ 
tion of said door, was caused to fall heavily upon the floor 
of the common hall doing her great damage. 

5. As a result of said negligence of said defendants, 
plaintiff, Maude Troxell Martin, broke her hip and was 
otherwise permanently injured, and suffered great pain 
of body and mind, and has been prevented from working 
and earning a livelihood, to her damage in the sum of Fifty 
Thousand Dollars ($50,000.00); and plaintiff, Chester Ar¬ 
thur Martin, incurred expenses for medical attention and 
hospitalization of the plaintiff, Maude Troxell Martin, 
lost time and earnings by reason of being forced to remain 
away from employment and nurse and care for his said 
wife and was deprived of her services for a long period of 
time to his damage in the sum of ten Thousand Dollars 
($ 10 , 000 . 00 ). 

Count II 

6. Plaintiff adopts all the allegations contained in para¬ 
graphs 1, 2, and 3 of Count I as part of Count II. 

7. That shortly before August 18,1945, plaintiffs agreed 
to rent from defendants, through their agent, Apartment 
114 at said apartment building known at Rutland Courts, 
located at 1725 17th Street, N. W., and moved into the same 
on August 18th and 19th, 1945. That on August 20, 1945, 
plaintiffs learned that the door of Apartment 114 opening 
onto the common hallway was defective in that it could not 
be closed or opened without applying undue pressure, and 

that there was difficulty in locking and unlocking 
7S the door, and in turning the latch. This condition 
was immediately, on said 20th day of August 1945, 
brought to the attention of the janitor of said apartment, 
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and request was made of defendants to immediately remedy 
the defects. Defendants attempted to remedy the defects 
in said door but did so in a negligent, careless and incom¬ 
plete manner so that said door was in a defective and dan¬ 
gerous condition after said attempted repairs, and, as a 
result thereof, plaintiff, Maude Troxell Martin, was seri¬ 
ously and permanently injured, on the 21st day of August 
1945, when, upon being obliged to leave the apartment, she 
attempted to close the door, and in so doing, due to the 
defective and dangerous condition of said door, was caused 
to fall heavily upon the floor of the common hall, doing her 
great damage. 

S. As a result of said negligence of said defendants, 
plaintiff, Maude Troxell Martin, broke her hip and was 
otherwise permanently injured, and suffered great pain 
of body and mind, and has been prevented from working 
and earning a livelihood, to her damage in the sum of Fifty 
Thousand Dollars ($50,000.00); and plaintiff, Chester Ar¬ 
thur Martin, incurred expenses for medical attention and 
hospitalization of the plaintiff, Maude Troxell Martin, and 
was deprived of her services for a long period of time 
to his damage in the sum of Ten Thousand Dollars 
($10,000.00). 

WHEREFORE, Plaintiff, Maude Troxell Martin, de¬ 
mands judgment against the defendant, Rutland Court 
Owners, a corporation, or against defendant, Clotilde Carey 
White, or against both in the sum of Fifty Thousand Dol¬ 
lars ($50,000.00) and costs; and plaintiff, Chester Arthur 
Martin, demands judgment against the defendant, Rutland 
Court Owners, a corporation, or against defendant, Clotilde 
Carey White, or against both, in the sum of Ten Thousand 
Dollars ($10,000.00) and costs. 
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79 Answer of Defendant, Rutland Court Owners, Inc. 

FIRST DEFENSE 

The complaint does not state a cause of action upon which 
relief may be granted against this defendant. 

SECOND DEFENSE 

The plaintiff, Maude Troxell Martin, assumed any and 
all risk involved in the use of the door about which she com¬ 
plains, thus barring any recovery in this case. 

THIRD DEFENSE 

The injuries sustained by the plaintiff, Maude Troxell 
Martin, were caused by her own negligence, thus barring 
any recovery in this case. 

FOURTH DEFENSE 

1. This defendant admits that it holds the legal title to 
the building at 1725—17th Street, N. W., Washington, D. 
C., which is operated as a cooperative apartment house; 
that the defendant, Clotilde Carey White, is the owner of 
a certain unit therein known as Apartment 114; that prior 
to August 18, 1945, plaintiffs rented said unit from the de¬ 
fendant, Clotilde Carey White, and took occupancy thereof 
on or about August IS, 1945; and that plaintiff, Maude 
Troxell Martin, fell on, to-wit August 21, 1945. 

80 i 2. This defendant is without knowledge or infor- 
i mation sufficient to form a belief concerning the in¬ 
juries and damages suffered by plaintiffs. 

3. This defendant denies the remaining allegations of 
the complaint not herein specifically ans-wered, and further 
denies that this defendant owed plaintiff any duty which it 
violated. 
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81 Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action in which the plaintiffs seek to recover 
damages from the defendant, Rutland Court, owners, and 
the defendant, Clotilda Carey White, for injuries received 
by the plaintiff wife and expenses suffered by the plaintiff 
husband, as a result of the alleged negligence of the defend¬ 
ants. 

The plaintiffs claim that they were tenants of an apart¬ 
ment in an apartment house, the title to which was in the 
defendant corporation, and a certificate of ownership per¬ 
mitting occupancy was in the defendant, White. Service 
has not been had upon defendant "White. The plaintiff 
claims the right to proceed against the defendant corpora¬ 
tion without making further disposition of the defendant, 
White. 

The plaintiffs claim that shortly after moving in the 
apartment it was discovered that said door did not open 
properly. On being called, the janitor of the defendant cor¬ 
poration succeeded in opening the door and he promised to 
make such repair as was necessary thereto. The next morn¬ 
ing the plaintiff wife and her sister-in-law who was staying 
in said apartment, undertook to test the working of the 
door. The plaintiff wife pulling on the knob thereof on the 
outside of the door; while doing so the knob pulled 

82 off and she was caused to fall, thereby fracturing her 
hip. The plaintiffs contend that the defendant cor¬ 
poration was negligent in not providing a door to the apart¬ 
ment in safe condition; that the defendant after being noti¬ 
fied of the defective condition of the door failed to make re¬ 
pair thereof or in the alternative, failed to make proper and 
sufficient repair. Counsel for plaintiffs are unable to state, at 
Pretrial, what is meant by insufficient repair and counsel for 
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defendant insists that he is entitled to know at Pretrial 
what the contention of the plaintiff is or said alternative 
contention should be abandoned. As a result of the injuries 
received by the plaintiff wife special damages are claimed 
in thi approximate amount of $2,000.00 of which approxi¬ 
mately $500.00 represents loss of earnings, known at time 
of Pretrial, the remainder, representing hospital, medical 
and rlelated expense. Counsel for plaintiff agrees to fur¬ 
nish to defendant statement of earnings if any develop af¬ 
ter Pretrial. 

• * • • • 

Dated March 5, 1947. 

MORRIS, 

Pretrial Justice. 


7 Testimony of Treva Martin 

I, TREVA MARTIN, being first duly sworn, on oath 
depose and say that I am the wife of Troxell A. Martin 
and daughter-in-law of the plaintiffs in this case; that on 
the 22nd day of January, 1944,1 married Troxell A. Martin, 
and from that time until the 18th day of August, 1945, we 
resided at Apartment No. 210, Rutland Courts, located 
at 1725 17th Street, N. W. Mr. and Mrs. Chester A. Martin 
also lived at the apartment during that period. That some¬ 
time before August 18, 1945, we were informed that we 
would have to find other quarters since a former occupant 
of Apartment No. 210 had returned and wished to occupy 
it. That about this time Mrs. Ritchley, who was in charge 
of the switchboard and mail boxes, informed me that Mrs. 
White, the occupant of Apartment No. 114, was moving 
shortly and suggested that perhaps we could make arrange¬ 
ments with Mrs. White to move down to her apartment. 
Mv husband and I* had several talks with Mrs. White, and 
she agreed to rent us her apartment as soon as her daugh- 



ter, Mrs. Morgan, made arrangements to leave. She told 
me to see Mr. Edmund J. Flynn at his office in the Wood¬ 
ward Building and obtain the lease from him and to pay him 
the rent. After our talk with Mrs. White, we kept in touch 
with Mrs. Morgan and learned that she was plan- 
8 ning to vacate the apartment shortly before the 18th 
of August, and that we could move in about the 
18th. Upon receiving this information, I went to Mr. 
Flynn’s office and took with me a blank check signed by my 
husband to cover the balance of the August rent. Mr. 
Flynn computed the rent and I filled in the check and de¬ 
livered it to him. He delivered to me two copies of the 
lease signed by him and asked me to have my husband 
sign one copy of the lease and return it to him. I obtained 
mv husband’s signature on this lease and returned it to Mr. 
Flynn. The other copy I turned over to my husband. On 
August 18, 1945, I, together with my mother-in-law and my 
husband moved our belongings from Apartment No. 210 to 
Apartment No. 114. After moving to Apartment No. 114 I 
had no occasion to use the permanent door to the apartment, 
either on August 18, 19 or 20. It was hot weather and we 
used the tropical door alone whenever there was someone 
in the apartment. At this time I was employed at the An¬ 
napolis Hotel and usually caught the 8:25 a. m. bus at a bus 
stop about a block from the apartment. That on the morn¬ 
ing of Tuesday, August 21, after having a conversation 
with Mr. Chester Martin about the permanent door, I sug¬ 
gested to Mrs. Martin that before leaving, we close the per¬ 
manent door and see if it was working properly. I asked 
Mrs. Martin to take the key to the lower lock and to step 
out in the hall and close the door and see if she could un¬ 
lock and open the door. I remained on the inside so if 
there should be any difficulty I would be there to help her 
open the door. Mrs. Chester Martin agreed to this and 
took the key to the lower lock and went out into the hall 
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and attempted to shut the door. At this time the upper 
lock was not in use but was withdrawn so as not to engage 
the fastener. The door did not work easily and Mrs. Ches¬ 
ter Martin made one or two unsuccessful attempts to close 
it. On the third attempt I heard a noise of someone falling 
outside the door and Mrs. Martin called and said “Oh, 
Treva, I have broken my leg.’’ I attempted to open the 
door, but the inside doorknob attached to the spindle came 
loose in my hand and I inserted the spindle in an 
9 effort to open the door, and with some difficulty suc¬ 
ceeded, and rushed to Mrs. Martin’s assistance. Mrs. 
Martin was lying on her left side on the tile floor with her 
feet towards the door and her head in the opposite direction. 
I tried to move her but she was in such great pain that I 
stopped trying and summoned help. I called my husband 
and the Medical Bureau. I returned to Mrs. Martin and 
did what I could to aid her but did not move her. About 
forty minutes later my husband returned and about twenty 
minutes after that the doctor arrived. The doctor then 
made arrangements to move Mrs. Martin to Garfield Hos¬ 
pital, and a short time thereafter she was taken to the 
hospital. During all this time that Mrs. Martin was lying 
in the hall she showed signs of undergoing great pain 
and suffering and appeared to be in agony. I continued to 
live in Apartment No. 114 until September 29, 1945, when 

my husband and I returned to Tennessee. 

• • • 


10 Testimony of Troxell A. Martin 

I, TROXELL A. MARTIN, being first duly sworn, on 
oath depose and say that I am the son of Chester A. Martin 
and Maude Martin, plaintiffs in this case; that I reside in 
Chattanooga, Tennessee, and am employed by the Burkart 
Schier Chemical Company; that during the early part of 
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1942, I joined the Armed Forces of the United States and 
was detailed to Washington, D. C., and remained there un¬ 
til September 29, 1945. That while stationed in Washing¬ 
ton, on June 19,1943,1, together with my father and mother, 
plaintiffs in this case, moved to Apartment No. 210 at Rut¬ 
land Courts, 1725 17th Street, N. W. Apartment No. 210 
was at that time occupied by a Mrs. Elsie Zimmerman, 
and I made arrangements with her to occupy the apart¬ 
ment. That on the 22nd day of January, 1944, I married 
Treva Johnson, and my wife and I and my father and 
mother occupied Apartment No. 210 continuously until the 
18th day of August, 1945. That sometime before August 
18, I was informed that we would have to vacate Apart¬ 
ment No. 210 because a former occupant had returned and 
wished to occupy it; that about that time the young lady, 
who was in charge of the switchboard and mail boxes in the 
lobby of Rutland Courts, informed me that Mrs. White in 
Apartment No. 114 intended to vacate her apartment 
and that I might be able to arrange to move 
11 down there. In company with my wife, I talked to 
Mrs. White and obtained her consent to occupy the 
apartment, and she agreed that we could move in just as 
soon as her daughter, Mrs. Morgan, made arrangements to 
move out; that she expected to be able to move sometime 
during the latter part of August. Mrs. White said that I 
would have to go to Mr. Flynn’s office in the Woodward 
Building to obtain a lease and that Mr. Flynn would collect 
the rent. I asked my wife to call on Mr. Flynn and obtain 
the lease, and since at this time I had been informed that 
we could move ini on the ISth of August, I gave my wife 
a signed check and left the amount of the check blank in 
order that she might pay the rent required by Mr. Flynn 
from August 18 through August 31. That my wife took the 
check and returned with two copies of the lease which had 
been signed by Mr. Flynn. I signed one of the copies and 
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delivered it to my wife with instructions to return it to 
Mr. Flynn; the other copy I retained, but did not sign. That 
on the morning of August 18,1 assisted my wife and mother 
in moving our personal belongings from Apartment No. 210 
to Apartment No. 114. On that day Mrs. White’s daughter, 
Mrs. Morgan, delivered to me the keys to the apartment. She 
turned over two keys to the main door and also gave me 
a key to the tropical door. I didn’t have any occasion to op¬ 
erate the permanent or main door to the apartment on Sa¬ 
turday or Sunday, since it was warm and someone was 
in the apartment at all times and consequently only the 
tropical door was in use; that on Monday, the 20th, I again 
had no occasion to use the permanent door since there was 
someone in the apartment when I returned from work 
and only the tropical door was in use. That before the ac¬ 
cident to my mother, I did not examine the permanent door. 
On Tuesday morning, August 21,1 left for work at the South 
Post, Fort Myer, and while there I received a telephone call 
from my wife telling me that my mother had been 
12 hurt, and I immediately returned to the apartment 
and found her lying in the hall immediately outside 
the door of Apartment No. 114. She was apparently suffer¬ 
ing great pain. The doctor had been called, and he in turn 
called the ambulance and my mother was taken to Garfield 
Hospital. After the accident my wife and I and father 
continued to live at Apartment No. 114 and we paid the 
rent through the month of September. One-half of this 
rent was paid to me by my father, and I contributed the 
balance. * * * I left the city on the 29th day of September, 
1945, to return to Chattanooga, Tennessee, to resume my 
employment there. My father continued to occupy the apart¬ 
ment. At this time my mother was still in the hospital. 
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From Testimony of Chester A. Martin 

19 Q. Did yon have any occasion, on Saturday, Aug¬ 
ust 18th, to use the permanent door to your apart¬ 
ment? A. No, sir. 

Q. Was your apartment fitted out with an additional 
door, besides the permanent door? A. Yes, sir. 

Q. Just describe to the Court and— 

The Court: Has counsel got a plan of this apart¬ 
ment? 

Mr. Boyd: No, sir. 

By Mr. Lambert: 

Q. (Continuing)—jury, the type and character of the 
doors on this apartment? A. Well, it was what they call 
a slat door. 

Q. Slat door? A. Slat door, yes, sir. 

Q. And then, what was the other door? A. Well, it 
was a permanent door, I imagine. 

Q. A heavy door? A. Yes, sir. 

Q. How many keys, or locks, did the permanent door 
have on it? A. Two. 

Q. Where were they located on the door? 

• * • • • 

20 A. One right below the knob, and one right up 
above. 

Q. And how many keys were necessary to operate the 
door? A. We only used one. 

Q. Which one did you use? A. The lower lock. 

Q. And did you then use the upper lock at all? A. No, 
sir. 

Q. At that time? A. No, sir. 

Q. What type of lock was the upper lock? A. The 
upper lock? 

Q. Yes. Was it,—can you give us a little description 
of how the upper lock worked? A. Well, it just had a 
key. I didn’t operate it any. 
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Q. You didn’t operate it any, so you don’t have a very 
good recollection about that? A. No, sir. 

Q. What type of lock was the lower lock? A. Well, it 
was a Yale lock. It had two buttons in it to push, so as 
it would lock. 

Q. On the face of the door there were two buttons. What 
do you call it,—the door jamb, the edge of the door? You 

say it had two buttons? A. Yes. 

# * # ♦ • 

21 Q. I think, Mr. Martin, you were being asked to 
describe the locking device and the door knob, and so 

forth, on the permanent door of your apartment when we 
suspended a minute ago. 

Would you give us your recollection of what the locking 
device looked like, and the door knob, and the rest of the 
apparatus to open and close that door? A. You mean, 
when I tried to get in, that evening? 

Q. AVhen you took the apartment over, tell us what the 

physical appearance,—how the thing worked? 

• • * * • 

22 A. Well, we didn’t use that door until Monday. 
Q. It is not a question of whether you used it at 

any particular time, but just try to describe to the Court 
and jury the appearance of the locking device and the door? 

It has been suggested that it somewhat could be illus¬ 
trated by the door at the end of the room (indicated court¬ 
room door). A. Oh, it had those buttons in there, as I was 
telling you about, a little while ago,—is that what you 
mean? 

Q. Two little buttons on the face, or edge of the door? 
A. Yes, sir. 

Q. And what did those little buttons do? A. One you 
pushed to lock it on the outside; and the other one, to keep 
it unlocked. 

Q. The other was pushed to keep it unlocked ? A. Yes. 
Q. 1 Was there anything more than a latch governed by 
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this part of the door, or was that a bolt and a latch? A. 
No, sir; just a latch. 

Q. In other words, when the door was locked, the catch 
couldn’t be withdrawn? A. Yes, sir. 

Q. And when the door was unlocked, the knob would 
turn and the latch would be withdrawn from the fastener 

in the permanent part of the door-jamb, is that right? 

# ♦ • * © 

23 A. Yes, sir. 

Q. Now, when did you first have occasion to use that 
door, and apparatus provided for locking and unlocking 
it? A. That was on Monday afternoon, August 20th, 
1943, when I came in from work. 

Q. Tell the Court and jury what happened that after¬ 
noon when you came in from work? A. I went back and 
tried to open the door, and I wasn’t able to get it open, 
after trying a while, so— 

Q. What did you do? How did you try? A. I put 
the key in, and tried to open it, but it was binding. 

Q. Did you turn the handle,—the knob? A. What? 

Q. Did you try to turn the knob? A. Yes; tried to 
turn the knob. The latch was binding in the fastener. 

Q. Binding in the fastener? A. I couldn’t turn it. I 
couldn’t pull on it hard enough, on account of having a 
hernia, so I went down and get the janitor to come up and 
help me open it; and he came up. 

Q. Did he work with it while you were there? 

Mr. Boyd: If your Honor please, I object to this 
for the reason as recited in the pretrial order: When 
called upon at that time to indicate what was done 
with the door, Mr. Lambert was unable to inform the 
Court. 
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24 The Court: I overrule the objection. 

By Mr. Lambert: 

Q. Did lie work with it while you were there? A. Yes, 
sir. 

Q. What did he do? A. Well, he took a hold of the 
knob and pulled it and loosened the latch from the fastener 
and opened it. 

Q. And then, he opened,—got the door open for you 
there, that evening, is that right? A. Yes, sir. 

Q. And you got in? A. Yes, sir. 

Q. Did you have the key to that lower lock? A. Yes, 
sir. 

Q. And after he finished, did he give the key back to 
you? A. Yes, sir. 

Q. Now, did you make any request of him, that evening? 

Mr. Boyd: I object to that, if the Court please, 
on the ground that any request would have been en¬ 
tirely without consideration,—any showing that 
there was any duty on the part of the janitor, or that 

he was authorized to comply with any such request. 

• • • * • 

25 The Court: I overrule the objection. 

By Mr. Lambert: 

Q. Did you make any request of the janitor, that even¬ 
ing? A. Well, the door was hard— 

The Court: Just answer the question, witness. 

The Witness: No, sir. 

By Mr. Lambert: 

Q. Did vou, or did you not, make any request of the 
janitor that evening? A. I told him the door should be 
fixed, ought to be fixed. 

Q. Now, there came a time after that, that Mrs. Martin 
was hurt while working that door, is that right? A. Yes, 

• • • • • 


sir. 
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30 Q. To whom did you pay your rent? A. To Mr. 
Flynn. 

• • * • • 

32 CROSS EXAMINATION by Mr. Boyd: 

Q. Mr. Martin, as I understand it, when you first 
came to Washington in 1943, you and your family rented an 
apartment in this same building, that being unit 210? A. 
Yes, sir. 

Q. And when you occupied that unit, you paid your 
rent to Mrs. Zimmerman, didn’t you? A. That is right. 

Q. And then in August of 1945 the owner of unit 210 
wanting to reoccupy the place, you looked for other quart¬ 
ers, and you learned that Mrs. White, who owned unit 114, 
was going to leave the country and that you might get that 
unit,—is that correct? A. My son,—that is the way I un¬ 
derstand it,—my son made the arrangement. 

Q. You knew this w T as a cooperative apartment, didn’t 
you? A. Ye« sir. 

***** 

33 ,Q. And so far as you know”, your son made his 
arrangements with Mrs. White, and her agent, Mr. 

Flynn, is that correct? A. Yes. 

Q. And then on Saturday, you and your family moved 
down into unit 114? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

• • * • * 

34 Q. Now, on this particular day, when you came 
back home Monday afternoon (reapproaching coun¬ 
sel table), you w-ere the first of the family to arrive weren’t 
you? A. That is right. 

Q. The rest of the members of your family worked, did 
they? A. Yes. 

Q. And when you got there, you couldn’t get the door 

open, could you? A. No, sir. 

• • • • * 
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35 Q. I think you told us you couldn’t turn the key, 
i is that right ? A. The lock was binding in the catch, 

yes. 

Q. All you know is that you couldn’t turn the key, is 
that right? A. Yes, sir. 

Q. i And do I understand that you wanted to pull the door 
closed, and try to turn the key, but because you suffer 
from a hernia, you were afraid you might injure yourself, is 
that right? A. Yes, sir. 

Q. And so you went down and asked the janitor to help 
you? A. That is right. 

Q. i Now, when the janitor came up there, he didn’t 
come with any tools, did he? A. No, sir. 

Q. You are sure he didn’t have any, aren’t you? A. I 
didn’t see any. 

Q. And you were watching him all the time, weren’t you? 
A. Yes, sir. 

Q. And as I understand your testimony, all the janitor 
did was—he was standing on the outside, and you couldn’t 
turn the key, and he pulled the door toward him and then 
the key turned and he pushed the door open,—is that cor¬ 
rect? 

* • * # • 

36 A. That is right. 

Q. Now, you didn’t know, at that time, that there 
was anything wrong with the doorknob, did you? A. No, 
sir. 

Q. And the janitor didn’t make any repairs on the door¬ 
knob, did he? A. I didn’t see him. 

Q. And you were right there and looking at him all the 
time? A. Yes. 

Q. And you have no reason to believe that the janitor 
knew that the doorknob was in any state of disrepair? A. 
T only told him about the door. 

Q. Just answer my question. There was no indication 
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that the janitor knew that there was anything wrong with the 
doorknob, was there? A. No, sir. 

Q. Now, after the janitor opened the door, simply by 
pulling it toward him, turning the key and opening the door, 
then the janitor walked away, didn’t he? A. He stayed 
there until,—for a few minutes and I tried the door and 
told him it was hard to open and close. 

Q. Now, you say that you tried the door. What did 
you do? Did you pull it toward you and turn the key and 
open it several times? 

• • • * • 

37 A. After he opened the door, I pushed it to, and 
opened it two or three times and showed him how 

hard it was to open and close, and told him it should be 
fixed. 

Q. So that after the janitor opened the door for you, you 
did the same thing that the janitor did, and you did it two 
or three times, is that correct? A. What do you mean? 

Q. You said that after the janitor opened the door for 
you, he stood there and you tried the door two or three 
times and showed him that it was difficult,—it was stiff or 
hard to open. A. I didn’t close the door entirely; I just 
pushed it to where it was binding at the bottom. I didn’t 
latch the door at all. 

Q. In other w^ords, the only thing that you saw wrong 
with the door was that it was binding at the bottom, is 

that correct? A. Yes, sir. 

• • • • * 

38 Q. In other -words, at the time this accident happen¬ 
ed, your son was still living in Washington, and your 

son would pay Mr. Flynn and you would pay half the rent 
to your son, is that correct? 

A. I paid him half the rent, and he paid it all to Mr. 
Flynn. 
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Q. And you never paid any rent to Rutland Courts, did 
you? A. No, sir. 

• * * * • 

40 By Mr. Lambert: 

Q. And just to make it clear, Mr. Martin, was 
there anything that,—in the locking apparatus around the 
doorknob there which threw a bolt into the door jamb, or 
was there just a plain latch which, once it was fastened, was 
locked into place? A. Just a latch. 

Q. And there was no bolt above or below it? A. No, 
sir. 

Q. Just a latch, and two little push-buttons so that the 
latch could be controlled, and could be opened freely with 
one push-button pushed in, and with the other push-button 

pushed in, it was locked ? 

• * * * * 

41 A. Yes, sir. 

Q. Now, that Monday evening that you went 
down, and couldn’t get in your apartment,—did the door¬ 
knob turn, that evening? A. The doorknob turned, but— 
Q. But you didn’t get in? A. But I couldn’t get in. 

Q. Now, about how long was the janitor there with you, 
in the process of trying to get in,—that evening? A. Oh, 
he was—he got in shortly,—in about three or four minutes. 

Q. And before that, did he work on the door trying to 
get in? A. Yes; he was trying to get in that long. 

Q. Your apartment, as far as the hallways are concern¬ 
ed, was at the end of a corridor, wasn’t it? A. Yes, sir. 

Q. And is it a fact that your door, your permanent door, 
opens against the very end of the corridor? Suppose that 
is the end of the corridor (indicating diagram on black¬ 
board), and that is your permanent door. Would that be 
the situation in regard to that permanent door, and the 
corridor? A. The permanent door opened back to the 

right, opening inside the apartment. 

• • • • • 
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47 From Testimony of Maude Troxwell Martin: 

Q. -Now, on the 18th of August, did you have any 
occasion to use the permanent door? A. No. 

Q. Did you have any occasion to use the permanent door 
on the 19th,—Sunday? A. No. 

Q. Or, Monday, the 20th? A. Only, I closed it Mon¬ 
day morning. 

Q. Tuesday morning that— A. Closed it Tuesday 
morning. 

Q. You closed it Tuesday morning? A. Yes, sir. 

Q. You didn’t have any occasion to use it, or did you? 
A. I closed it Monday morning. 

Q. You did close it Monday morning? A. Yes, sir. 

Q. How did it work that morning? A. It was hard to 
close. 

Q. Were you able to close it? A. It was rather 
hard. 

Q. Were you able to close it? A. Oh, yes. 

Q. And did any misadventure occur that morning? 
A. No. 

# # * • # 

48 Q. Then what was the next occasion you had to 
use the permanent door? A. On Tuesday morning. 

Q. Tell the Court and jury what happened on that 
morning? A. Well, when Mr. Martin had told us that he 
could hardly get in Monday afternoon— 

Mr. Boyd: I am. sorry, Mrs. Martin, I will have 
to move up. I can’t hear you. 

Mr. Lambert: She said Mr. Martin had told her 
he could hardl\ r get in— 

The Witness: That he had— 

Mr. Boyd: I object to what Mr. Martin said. 

The Court: I sustain the objection. 

The jurors will disregard that question. 
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By Mr. Lambert: 

• Q. You had a conversation with Mr. Martin, and on 
that following morning, what did you do? A. Well, my 
daughter-in-law and I thought we had better try the door— 
The Court: Don’t say what you thought, Madam; 
just what you did. 

The Witness: We did try the door. She was on 
the inside, and I was on the outside with the key. 

By Mr. Lambert: 

• * • • • 

49 Q. You were on the outside, and you say you 
took the key? A. Yes, sir. 

Q. i The key to which lock ? A. To the— 

Q. Lower? A. Lower lock. 

Q. Under the doorknob? A. That is right. 

Q. You went on the outside, and what did you do? A. 
I attempted to close the door, and— 

Q. Just tell us, in detail, how you attempted to close 
the dbor, and what you did? A. Well, when I went out, I 
pulled the door to, as you would any ordinary door, trying 
to close it. It wouldn ? t close; and then, another time, I of 
course, put more force on it and pulled it harder; and the 
third time, I took both hands and took hold of the knob 
and pulled it with both hands, and when I did that, the 
doorknob came off and I fell back on the floor. 

Q. Approximately—at that time—how much did you 
weigh, Mrs. Martin? A. I weighed 112, I think,—around 
112 . 

Q. One hundred and twelve pounds? A. Yes, sir. 

• • • • • 

50 Q. Now then, you pulled, and you say the door¬ 
knob came off in your hands ? A. Yes, the doorknob 

came off. 

Q. What happened to you? A. I fell backward on the 
floor,—on the tile floor. 
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Q. And then what happened, Mrs. Martin? A. Well, I 
called to my daughter-in-law’ and asked her to come to me, 
that I had broken a bone, or broken my hip. 

Q. Did you fall hard? A. Yes, I did. 

Q. What kind of floor was there in the common hallway 
there? A. Tile. 

• * * • • 


EXCERPTS FROM TESTIMONY 

59 Samuel Caldwell a witness called by and on behalf 
of the plaintiffs, having been duly sworn, took the 

stand, w’as examined and testified as follows: 

Direct Examination: 

Q. Directing your attention to August 18, 1945, 'what 
was your occupation at that time ? A. I was a janitor. 

Q. You were a janitor? A. Yes. 

Q. And where were you janitor? A. At 1725 17th 
Street, Northwest. 

Q. Who were you employed by? A. Rutland Courts, 
Inc. 

60 ,Q. Rutland Courts, Inc.? A. Yes, sir. 

Q. How long have you been janitor at that apart¬ 
ment, at that time? A. Oh, about two years and six 
months, I guess, something like that. 

Q. About two years and six months? A. Yesmight 
be a little better. 

Q. What were your duties as janitor? A. Well, I took 
care of the building, see to the fire, and minor repairing. 

Q. Did “minor repairing” and took care of the build¬ 
ing, and firing? A. Yes, and go on the elevator occa¬ 
sionally. 

Q. And cleaning? A. Yes, sir. 

Q. Sam, do you remember an occasion on a Monday 
afternoon of August 20, I think it was, where Mr. Martin 
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asked for your help in getting in his apartment ? A. Yes, 
sir. 

Q. 114? A. Yes, sir. 

Q. You knew Mr. and Mrs. Martin, did you not, the 
plaintiffs in this case? A. Yes, I know them. 

61 Q. At that time, about how long had you known 
them? A. Oh, I knew them ever since I had been 

there. He was there when I went there. 

Q. He was there when you went there ? A. Yes, sir. 

Q. In the same apartment? A. No. 

Q. What apartment w T ere they in when you went there? 
A. They w^as in 210,1 think it w T as; if I am not mistaken. 
Q. 210? A. Yes, sir. 

Q. And there came a time they moved down to apart¬ 
ment 114, is that right? A. Yes, sir. 

Q. Now,— A. I believe,—beg pardon, I believe it was 
214. 

Q. One— A. No, 214. 

Q. You mean before? A. Yes, sir, 214. 

Q. And they moved to—to what? A. 114, yes, sir. 

Q. Where was that 114, in the building? Whs it on— 
at the end of a corridor, was it at the end of a hall? 

62 A. End of the hall, yes, sir. 

Q. 114 w*as at the very end of a hallway? A. 

Yes, sir. 

Q. As you walked dowm the hallway from the front, 
on which side of the hallwray was this 114 apartment? A. 
The right hand side, last thing, going down the hall. 

Q. Right hand? A. Yes, sir. 

Q. And do you remember, Sam, how many locks this 
permanent apartment door had on it? A. It had two. 

Q. Where w'ere they located in relation to the knob? 
I have a sketch here of a door with a knob on it (indicating 
sketch on the blackboard). At this point,—do you remem¬ 
ber? A. That is the knob, and the night latch was above 
it 
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Q. And where was the other lock? A. It was just below 
the knob. 

Q. Below the knob? A. Yes, sir. 

Q. Do you remember on that occasion I referred to 
earlier where Mr. Martin, Chester A. Martin, plaintiff, 
sought you out and asked for help to get into his apart¬ 
ment? A. I was in my apartment downstairs. 

Q. Tell the Court and Jury what you did that day, 

63 would you ? A. I went up there, and I tried the top 
lock, it was unlocked and I tried it. 

Q. Tested the top lock? A. Yes, sir. 

Q. Which was up (indicating on blackboard),—which 
was up above the doorknob at that location, would that be 
right (indicating) ? A. Yes, sir. 

Q. And that was unlocked? A. That was unlocked. 

Q. Then, what did you do? A. I tried the bottom one. 
Q. You tried— A. Went back and pushed it and it 
wouldn ■ t go and I give it a sort of lick and it opened. 

Q. Did you turn the doorknob? A. Turned the door¬ 
knob. 

Q. The doorknob turned? A. The doorknob turned. 

Q. The door was stuck and you had to push it open? 
A. Yes, sir. 

Q. Was it unlatched that night? A. When I went 
there— 

Q. When you were first called in to fix it. 

64 A. No, sir, it was latched. 

Q. It was latched? A. Yes, sir. 

Q. Did you seek by use of the key and turning the door¬ 
knob to free the fasteners? A. Well, I freed the lock but 
it was stuck at the bottom. 

Q. Stuck at the bottom, and you kicked— 

• # • * * 


The Court: What? 
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The Witness: Forced it with my knee. It was 
binding at the bottom, somew’here near the bottom 
it w~as binding there. 

By Mr. Lambert: 

Q.i Did you attempt to make any—did you make any 
adjustments there of the lock or the knob or the door that 
evening? A. No, I did not. 

Q. Did you attempt to make any? A. No, sir. 

Q. How long were you working on it? 

65 Mr. Boyd: He just said he didn’t make any. Then, 
you asked him how long he was working. 

Mr. Lambert: How long was he working on the 
door to get in. 

The Witness: I guess about three or four min¬ 
utes. 

By Mr. Lambert: 

Q. About three or four minutes? A. Yes, sir. 

Q. Then, did you make any repairs of that door prior 
to the time Mrs. Martin was hurt? A. Yes, sir, I did. 

Q. Did you make a repair before the time Mrs. Mar¬ 
tin— A. Yes, sir. 

Q. 1 When did you make a repair ? A. Well,— 

Mr. Boyd: I object to that, if the Court please, 
i The Court: I think when he made them— 

Mr. Boyd: When? 

The Court: When was it ? 

Mr. Boyd: The question is, it was not before— 
The Court: I think it is immaterial if he made 
them afterwards, w’hat they were would be incompe¬ 
tent, you couldn’t show that. He can say when he 
did it, though. 

By Mr. Lambert: 

Q. When did you make the repairs? A. It was the 
morning she was hurt. 
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Q. The morning she was hurt? A. About eleven 
o ’clock. 

Q. About eleven o’clock that morning? A. Yes, sir. 

Q. And did you observe the condition of the spindle on 
the door that day? A. Yes, sir, I did. 

Q. What was the condition of the spindle? A. Where 
the screw fits in there it seem to be worn. I put it in there 
and tightened on it, and couldn’t tighten it. So I turned 
it over on the flat side and I could set it there and tighten 
it up, and it stayed on there and it was on there when I 
left. 

Q. And it turned the latch on the door, did it, after 
that? A. Yes, sir. 

Q. Sam, you said that among your duties was the duty 
to make minor repairs. Did you make any repairs where 
they became necessary in the common hallways? 

Mr. Boyd: Just a minute, if the Court please, 
I object to that on the ground that if there was no 
duty to make repairs he cannot spell out such a duty 
by asking him if he did make such repairs in the past, 
and he is now asking about a situation in the common 
passageway. 

The Court: I sustain the objection. 

67 Mr. Lambert: May it be understood, if your Hon¬ 
or please, subject to the same objection, I would like 
to ask whether he made similar types of repairs in 
the apartments. 

The Court: Very well. 

Mr. Lambert: You may take the witness. 

CROSS EXAMINATION by Mr. Boyd: 

Q. As I understand, Mr. Martin came to you on Monday 
afternoon and said he couldn’t get in the door, is that cor¬ 
rect? A. That is right. 
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Q. And you went up there to assist him? A. Yes, sir. 
Q. And you turned the key and then you turned the 
knob? A. Yes, sir. 

Q. And then you had to use your knee to get the door 
open because it was stuck at the bottom. A. That is right. 
Q. Is that correct? A. Yes, sir. 

Q. Did you have any tools with you ? A. No, sir, I did 
not. 

Q. Did you attempt to make any repairs on the door 
knob that night? A. No, I didn’t. 

Q. Did you know there was anything wrong with 

68 the doorknob? A. I didn’t know. 

Q. Did Mr. Martin tell you he thought there was 
anything wrong with the doorknob? A. Said— 

Q. Just answer my question. Did Mr. Martin tell you 
that he thought there was anything wrong with the door¬ 
knob? A. I don’t think he did, no, sir. 

Q. You didn’t see anything wrong with the doorknob? 
A. Not at that time, no, sir. 

Q. And the first time you knew there was something 
wrong with the doorknob was after Mrs. Martin had fallen 
and you saw the doorknob was off the spindle, is that cor¬ 
rect? A. That is right. 

Mr. Boyd: I have no further questions. 

The Court: I have decided that he could answer 
the question whether he had made other repairs in 
other apartments before this. 

RE-DIRECT EXAMINATION by Mr. Lambert: 

Q. Sam, had you had any occasion to make repairs of— 
minor repairs in other apartments? A. Yes, sir. 

Q. About how many times did you have occasion to 
make such repairs during the time you were janitor 

69 there? A. I really couldn’t tell you, so many times. 

Q. A great many times ? A. A good many times, 


yes, sir. 



Mr. Lambert: That is all—just a minute, if your 
Honor please. 

By Mr. Lambert: 

Q. Sam, who pays your salary or did pay your salary 
when you worked as janitor at Rutland Courts. A. Who 
did I collect my salary from? 

Q. Yes. A. The manager paid me. 

Q. The manager? A. Yes, sir. 

Q. Who was that, at that time? A. Mrs. Evans. 

Q. Mrs. Evans. A. Yes, sir 

Q. The manager of Rutland Courts? A. Yes, sir. 

• # * 

3 CERTIFICATE OF OWNERSHIP 

This certificate of ownership made this 17th day of No¬ 
vember A. D. 1944, by and between the RUTLAND COURT 
OWNERS INCORPORATED, a corporation duly organ¬ 
ized under the laws of the State of Delaware, party of the 
first part, hereinafter called the corporation and C. Carev 
White party of the second part, hereinafter caller the pur¬ 
chaser. 

WHEREAS, the purchaser has subscribed to -46- shares 
of the capital stock of the corporation and as the owner of 
said stock is entitled to the exclusive right of occupancy of 
a certain designated apartment in the Apartment House 
hereinafter described, upon the payment of her propor¬ 
tionate part of the cost of maintenance, and as long as 
such payments are made, subject to certain conditions 
herein stated. 

NOW, THEREFORE, THIS CERTIFICATE WIT¬ 
NESSETH. That the parties hereto for and in considera¬ 
tion of the sum of Ten Dollars ($10.00) each to the other 
paid, the receipt of which each by the other is hereby ac¬ 
knowledged and of the mutual conditions and covenants of 
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this certificate do covenant and agree each with the other 
as follows: 

The corporation does hereby give, assign and release 
to the purchaser, C. Carey White heirs and assigns for¬ 
ever, the exclusive right of occupancy of the apartment now 
designated as apartment No. 114, being the front in rear 
wing apartment on the first floor of Rutland Courts Apart¬ 
ment House located at 1725 17th Street, N. W\ in the City 
of Washington, District of Columbia, together with the 
right to the use of the hallways, entrances, approaches and 
appurtenances thereto upon the express condition that 
she shall pay monthly her proportionate part of the main¬ 
tenance of said building and shall comply with all the con¬ 
ditions of this certificate. 

SUBJECT However, to all of the provisions of the By- 
Laws of the corporation which are hereby made a part here¬ 
of as though set out at length herein, and to the terms of 
the incumbrances and restrictions of record or any renewals 
thereof, and the conditions of this certificate. 

“The purchaser does hereby covenant and agree that 
the legal title in fee simple in and to the following described 
land and premises situated and lying in the City of Wash¬ 
ington, District of Columbia, to wit: 

Lot 92 in Luther A. Swartzell’s Combination of Lots 
36 to 45 in Square 178, as per plat recorded in Liber 55 
at folio 196 of the Records of the Surveyor of the District 
of Columbia; and the improvements thereon, shall be and 
remain in the corporation Rutland Court Owners, Inc., and 
that the corporation shall hold and maintain said land and 
premises together with the building and improvements for 
the joint use of the purchaser and the co-operative 
owners or occupants thereof,” with full power and author¬ 
ity in the corporation to renew or extend the existing incum¬ 
brance or incumbrances of record or to borrow a sufficient 
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sum necessary to refinance the then existing indebtedness, 
and to execute such deed or deeds of trust to said property 
as may be necessary to secure the payment of such loan. 
Each deed or deeds of trust to take precedence over any 
rights of occupancy or otherwise arising from this instru¬ 
ment, and that any and all money paid by the purchaser .... 
for or on account of the purchase of the stock in the said 
corporation, may be used by said corporation as may be 
determined by the Board of Directors for and on account 
of the purchase of the said real estate and the liquidation 
of the encumbrances against said property. 

The purchaser does hereby further covenant and agree 
with the corporation, that she will occupy the said apart¬ 
ment lawfully and in accordance with the By-Laws of the 
corporation and that she will use the said apartment, en¬ 
trances, approaches, hallways and appurtenances in connec¬ 
tion with the other co-operative owners of apartments in the 
said building; that she will not lease or sublet the said apart¬ 
ment, nor assign or transfer this certificate of ownership 
of possession of the said apartment without the authoriza¬ 
tion of the Board of Directors of the corporation first had 
and obtained, in which case all restrictions herein provided 
for shall obtain, and any attempted leasing or subletting of 
the apartment, or transfer or assignment of this certificate 
without such authorization, shall be null and void, and the 
corporation shall have the right to take possession of the 
said apartment for a violation of this certificate as here¬ 
inafter provided. Such authorized leasing or subletting 
shall be done only through the duly authorized real estate 
agent of the corporation. 

The purchaser hereby does further covenant and agree 
that she will pay to the corporation or its properly desig¬ 
nated agent on the first day of each month the amount fixed 
by the Board of Directors as her equitable proportion of 
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the cost of maintenance of the Company’s property in ac¬ 
cordance with section four (4) of article five (5) of the By- 
Laws of the corporation, and will pay all assessments for 
her proportion of the cost of maintenance and operation of 
the company’s property duly made by the Board of Direc¬ 
tors in accordance with said By-Laws. 

4 And the purchaser _ further covenants and 

I agrees that she will propcudy maintain, care for and 
improve said apartment in the said building and will pay 
for all improvements, repairs and maintenance for the 
said apartment. 

It is further mutually understood, covenanted and agreed 
by and between the parties hereto that certificate No. 330 
for 46 shares of the capital stock of the corporation shall 
be issued in the name of the purchaser ... .in accordance 
with her subscription to said stock and that said certificate 
of stock duly endorsed shall be held and remain in the 
custody of the Board of Directors of the corporation until 
such time as the full purchase price of said stock is paid, 
with the express condition that in case of default in the 
payment of any installment on the account of the purchase 

of said stock on the part of the purchaser., and such 

default continue for a period of thirty (30) days, then, and 
in that event, the said certificate of stock shall be forfeited 
to the corporation, for sale for the benefit of the purchaser 
... .as hereinafter provided and the purchaser .... agrees 
to surrender possession of said apartment as further herein 
provided. 

The purchaser .. further covenants and agrees that in 
the event of the failure to pay to the corporation or its 
properly designated agent her proportion of the cost of the 
maintenance of the company’s property as herein agreed 
or in the event of the failure to pay any duly authorized 
assessment against the stock standing in the name of the 
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purchaser.. within the time designated for such payment, 
or in the event of the wilful or persistent violation of any 
of the provisions contained in the By-Laws or any amend¬ 
ments thereof adopted by the corporation or of any regula¬ 
tion promulgated by the Board of Directors of the corpora¬ 
tion for the operation of said Apartment House or of the 
provisions of this certificate that C. Carey White, the said 
purchaser.. will surrender the said apartment No. 114 to 
the corporation in good order on or before thirty (30) days 
from the date of such default; that in case the purchaser.. 
fails to surrender the said apartment within the time desig¬ 
nated, the said purchaser.. hereby expressly covenants 
and agrees that she shall be and she will thereby become.. a 
tenant at sufference of the corporation subject to all the 
provisions of the Code of Law of the District of Columbia 
relating to landlord and tenant thirty (30) days after a 
copy of the resolution of the Board of Directors declaring 
such default and the determination by the Board of Direc¬ 
tors to consider such stockholder.. a tenant by sufference, 
shall have been mailed as provided in section five (5) of 
the article five (5) of the By-Laws of the corporation, and 
the party of the second part further agrees to surrender 
to the corporation her certificate of stock, the said stock, 
with the right of occupancy of said apartment, to be sold 
by the corporation as hereinafter provided. 

The corporation does hereby covenant and agree that 
in case of said default and the surrender of said stock 
and apartment by the purchaser.., as hereinbefore pro¬ 
vided, it will offer same for sale by its Board of Directors, 
in such manner and subject to such restrictions as it may 
deem advisable, and will in case of a sale of the said proper¬ 
ty, after the payment of all indebtedness due the party of 
the first part and amount due for all proper charges, costs, 
commission and legal expenses, pay to the purchaser.. 




herein named the net amount realized from such sale over 
and above such proper charges, costs, commissions and 
legal expenses. 

It is mutually covenanted and agreed that should the 
corporation take possession of the said apartment for de¬ 
fault as hereinbefore provided, the corporation shall have 
the right to rent the said apartment pending the surrender 
of the certificate of stock and the finding of a purchaser 
for the same acceptable to the Board of Directors, said 
rent to be paid to the purchaser.. after deducting the 
monthly cost of maintenance as hereinbefore provided and 
any amounts due by the purchaser.. to the corporation. It 
is further mutually covenanted and agreed that the corpora¬ 
tion or its representative shall have the right to enter said 
apartment at any reasonable hour to protect said apart¬ 
ment against the elements or from accidents, or from any 
condition that would effect other apartments in the build¬ 
ing. 

The corporation covenants that it is seized of the prem¬ 
ises in fee simple, subject to incumbrances and restrictions 
of record and has a good right to assign the right of oc¬ 
cupancy of the said apartment, that the said purchaser.. 
shall quietly enjoy the said apartment in accordance with 
the By-Laws and rules of the said corporation and that it 
will do whatever may be necessary to maintain and operate 
the said Apartment Building for the use and benefit of the 
said purchaser.. and the other co-operative owmers thereof 
in accordance with the charter and By-Law T s of the corpora¬ 
tion. It is further mutually covenanted and agreed that 
this certificate shall bind the successors and assigns of the 
corporation, and the heirs, executors, administrators and 
assigns of the purchaser.. 

IN TESTIMONY WHEREOF, the said corporation has 
caused these presents to be signed wfith its corporate name, 
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and its corporate seal to be hereunto affixed, by Ellis M. 
Clement its President, attested by Elizabeth F. Rowe its 
Secretary, on the day and year first hereinbefore written. 

And the said purchaser has hereunto set her hand and 
seal the day and year first hereinbefore written. 

RUTLAND COURT OWNERS, INCORPORATED. 
By ELLIS MEREDITH CLEMENT, (s) 

President . 

Elizabeth F. Rowe, (s) 

Secretary. 

(Corporate Seal) (SEAL) 


5 THIS AGREEMENT 

Made this 1st day of September, 1945, bet-ween Edmund J. 
Flynn, Agent of the first part, and Troxell A. Martin of the 
second part, all of the District of Columbia, whereby the 
party of the first part has let, and does hereby let, to the 
said party of the second part, the premises known as Apt. 
No. 114 in Rutland Courts Apts., at 1725-17th St., N. W. 
in said District (the same being an Apt.), by the month 
commencing on the 1st day of September, A. D. 1945, at and 
for the monthly rent of Eighty-five ($85.00) Dollars, pay¬ 
able in advance, at 228 Woodward Bldg., Wash., D. C. that 
is to say, on the First day of each month as rent in advance 
for the ensuing month. 

And the said party of the second part has agreed to take, 
and does hereby take and hold the said premises as tenant 
by the month, at the said rent, payable as aforesaid; that 
he will pay the gas and electric bills as they become due, 
and that he will not sublet or assign the said premises, or 
any part thereof, or carry on any business therein except 
that of residence without the written consent of the said 
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lessor.., or use the same for any disorderly or unlawful 
purpose. 

PROVIDED, That if the said lessee shall fail to pay the 
said rent in advance as aforesaid, although there should 
have been no legal or formal demand for the same, or shall 
neglect to pay the gas or electric bills at the time and on the 
day when the same shall fall due and be payable, as herein¬ 
before mentioned, or shall sublet or assign the said premises, 
or any part thereof, or carry on any business therein except 
that of residence aforesaid, without the written consent as 
aforesaid, or shall use the same for any disorderly or unlaw¬ 
ful purpose, or break either of the aforesaid covenants, then, 
and in either of said events, this Agreement, and all things 
herein contained, shall cease and determine, and shall oper¬ 
ate as a Notice to Quit, the thirty days’ notice to quit being 
hereby expressly waived. And the said lessor.., his, heirs 
and assigns, shall and may proceed to recover possession 
of said premises under the provisions of the Code of Law 
for the District of Columbia, to regulate proceedings in 
cases between landlords and tenants, but if no default occurs 
on the part of said lessee.., then he shall be entitled to not 
less than -30- days’ notice to vacate the house and premises, 
which notice shall be given in writing, at least -10- days be¬ 
fore said tenancy is intended to be terminated, and the 
owner or agent shall be entitled to the same notice from the 
lessee, should he desire to vacate the aforesaid house and 
premises. 

AND IT IS FURTHER PROVIDED, That if, under the 
provisions of this Agreement, default be made and a com¬ 
promise or settlement shall be made thereupon, it shall not 
constitute a waiver of any covenant herein contained. And 
the said lessee hereby agrees to deliver the Apt. in the same 
order in which it was received, usual wear and tear, fire and 
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storm excepted; and it is further agreed that no waiver of 
one breach of any covenant herein contained shall be con¬ 
strued to waive or in any manner affect the covenants of 
this agreement. 

IT IS FURTHER AGREED, That rent shall cease if the 
said premises be destroyed by fire or any unavoidable 
casualty, so as to make them uninhabitable. 

It is Further Agreed, That the apartment shall contain 
the furniture listed in the attached inventory and the said 
lessee hereby agrees to deliver said furniture in the same 
order in which it was received, usual wear and tear, fire 
and storm excepted, and, otherwise, to pay for all missing 
or damaged items. 

This agreement subject to any and all rules and regula¬ 
tions of Rutland Courts Owners, Inc. 

IN TESTIMONY WHEREOF, We have hereunto set 
our hands the day and year first hereinbefore written. 

EDMUND J. FLYNN, Agent 
TROXELL A. MARTIN 

Witness: 

Elsie C. Flynn 

Application for rent ceiling filed 8/15/45. 


The Trial Court granted defendant’s requested instruc¬ 
tion No. 3-A, over plaintiffs’ objection, as follows: 

“The jury is instructed that there was no duty on the 
part of the defendant or its agents to repair the door 
knob involved in this case and there may be no recovery 
on the ground of failure to make such repair.” 
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70 COURT’S INSTRUCTION TO THE JURY. 

Members of the Jury, you have two cases before 
you in which you will return separate verdicts. One is the 
case of Mrs. Maude Troxell Martin against Rutland Court 
Owners, Incorporated, seeking damages for injuries which 
;he claimed resulted from the negligence of the Defendant, 
Rutland Court owner, rather, the negligent act of one of its 
employees; and the other is the suit of her husband for 
damages which he claimed resulted to him by reason of the 
injuries to his wife. 

Now it has been stated to you by counsel, the Defendant, 
Rutland Court Owners, Incorporated, was under no legal 
obligation to make repairs to this apartment occupied by 
the Plaintiffs, but if it undertook to make repairs, then, it 
would be liable for the failure to make those repairs in an 
ordinarily prudent and careful manner. 

So the gravamen of this action, as far as Mrs. Martin 
is concerned, is negligence. That is, the failure of the jani¬ 
tor to exercise due care, that care which an ordinarily pru¬ 
dent and careful person would exercise in making repairs 
to this door lock, and if he undertook to make those repairs, 
acting for the Defendant, and negligently made them, and 
as a result of his negligence, Mrs. Martin was injured, then 
the Defendant, Rutland Court Owners, is liable to her for 
whatever injuries she sustained as a result of the negligent 
act of the janitor. That is, if you find that he was 

71 neglectful, you will of course, take no cognizance of 
the suit against the other Defendant, Chlotilda Mary 

White, who has never been served and her case is not be¬ 
fore you. The sole question before you is the liability of 
the Defendant, Rutland Court Owners. 

Now in a case of this kind, no presumption arises from 
the fact that this accident happened and Mrs. Martin was 
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injured. The burden of proof is upon the Plaintiff, Mrs. 
Martin, to show by the greater weight of the evidence that 
the Defendant undertook to make this repair, and was negli¬ 
gent in making it, and as a result of that negligence, she was 
injured. 

The burden of proof is a question for you to decide, 
whether the evidence preponderates to one side or the 
other, because you are the exclusive judges of the facts. 
You are the exclusive judges of the credibility of the var¬ 
ious witnesses who have testified in this case; and in de¬ 
termining that you should consider the manner of a wit¬ 
ness on the stand, whether that witness was frank or eva¬ 
sive ; the interest that that witness may have in the result 
of this case, and take all that into consideration in determ¬ 
ining whether or not the Plaintiff, Mrs. Martin, has shown 
that this janitor was negligent in making this repair. 

And in a case of this kind, wherein, if he did undertake 
to make repairs, and in the ordinary course of events, if he 
had properly made repairs, this doorknob, or doorknob and 
spindle would not have slipped out when Mrs. Martin 
72 took hold of it,—then you may infer from that, al¬ 
though you are not compelled to do so, that the re¬ 
pairs, if made, were made neglectfully. 

And if that be the case, if you find from all the testimony 
that the defendant, through its janitor, undertook to make 
repairs to this door lock, and negligently made them, then 
the Defendant would be liable to Mrs. Martin. 

And if you find in her favor, then you should fix such sum 
of money as in your minds would fairly and adequately 
compensate her for any injury which she suffered by rea¬ 
son of this accident, taking into consideration her mental 
and physical suffering; and any loss of employment on her 
part, and any permanent condition resulting to her from this 
accident. 
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If yon find in her favor, then her husband, the Plaintiff, 
Chester Arthur Martin, is entitled to recover from the De¬ 
fendants such sum of money as would compensate him for 
all expenses to which he has been put by way of hospital, 
medical or other expenses of that nature; for any loss of 
employment he has suffered by reason of her injuries: for 
the loss of those services which a wife usually renders her 
husband; and her company; and, taking all that into con¬ 
sideration, fix such sum of money as would fairly and rea¬ 
sonably compensate him. 

If the wife cannot recover, he cannot recover. So, if 
you find in favor of the Defendant in the suit of the 
73 wife, you will also find in favor of the Defendant in 
the suit of the husband. 

Now, as I said before, you are the ones to decide the 
facts in this case, and you should do so without any sym¬ 
pathy or prejudice for one party or the other, but solely as 
a question of fact, upon the evidence offered to you in this 
case. 

If counsel have any further requests or objections, come 
to the bench. 

(Thereupon, counsel approached the bench, and the fol¬ 
lowing proceedings were had without the hearing of those 
in the jury:) 

Mr. Hart: If your Honor please, purely for purposes 
of the record, we wish to object to that part of the charge 
which relates to non-liability on the part of the apartment 
house. 

The Court: What? 

Mr. Hart: To that portion of the charge which directs, 
that, as a matter of law, on the evidence, the apartment 
house was not under any duty to make repairs,—and request 
that they be instructed that as a matter of law, on the evi¬ 
dence, that they were under a duty to make repairs. 
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Mr. Boyd: If your Honor please, for purposes of the 
record, I would like to except to the failure to charge on 
contributory negligence and assumption of risk. 

The Court: I don’t see any contributory negli¬ 
gence. 

74 Mr. Boyd: Then, if your Honor please, because of 
the narrow line between making repairs negligently, 

and not making them, I would like to call your Honor’s at¬ 
tention to an expression which you used: in one place, you 
said, in your charge, the jury should decide whether the 
janitor was negligent in making the repairs, which carries 
with it an inference that he did make repairs. , 

As I see it, there are two things they must find: One. did 
he make repairs; and, two, did he do it negligently. 

Then I have one other point, if your Honor please: 

I must confess that I didn’t get this impression until the 
middle of the charge, so I could be wrong as to whether you 
outlined it earlier, but—I got the impression that your 
Honor kept telling the jury that if they found that the jani¬ 
tor undertook to make repairs, and did it negligently, then 
they could find for the plaintiffs; but I don’t recall that 
your Honor said to them that if they found that he did not 
undertake to make repairs, then they should find for the de¬ 
fendant. 

The Court: Well, I think the evidence shows clearly that 
he did undertake— 

Mr. Boyd: Undertake to make repairs on the object that 
caused the injury? 

Mr. Lambert: The apparatus. 

The Court: That is my recollection. 

Mr. Lambert: I don’t think you have to point to 

75 the screw being loose— 

The Court: What? 

Mr. Lambert: I don’t think you have to point to the 
screw being loose in order to say— 
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The Court: I will let it go as it is. 

Now, one other thing I wanted to ask you gentlemen: 

I take it, no matter how this case goes, there will be mo¬ 
tions for a new trial, and so forth. If there are, I will ask 
you to brief them very fully, because frankly I have had 
a lot of trouble with this case. 

(Thereupon, counsel returned to the trial table and the 
following occurred in open court:) 

The Court: You will please withdraw now and consider 
of your verdict. 

# • • • • 

83 Verdict and Judgment for Defendant May 14th, 
1947. 

By direction of 
Justice Jennings Bailey. 
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IN THE 


United States Court of 

District of Columbia. 


Appeals 


No. 9644. 


CHESTER ARTHUR MARTIN, et ux., Appellants, 


v. 

RUTLAND COURT OWNERS, INC., Appellee. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

The appellants, husband and wife, plaintiffs below and 
so designated in this brief, brought suit for personal in¬ 
juries suffered by the wife when she fell to the floor as the 
knob on the door of her apartment was pulled off the 
spindle by her. The plaintiffs occupied a unit in a co¬ 
operative apartment house, the legal title to which was 
held by the appellee, defendant below and so designated 
here. 

On this appeal, plaintiffs make only one point. They 
contend that the trial court erred in instructing the jury 
that the defendant was under no legal obligation to make 
repairs to the door knob in question. 
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Plaintiffs were tenants, not of the defendant in this ap¬ 
peal, but rather of one Clotilde Carev White, the owner of 
the cooperative unit in which the accident happened. Mrs. 
White was named as a defendant below, but service of 
process upon her was never accomplished because of her 
absence from the country. The case against her is not now 
before this court. 

Plaintiffs were acquainted with the cooperative nature 
of the apartment house in which they resided. They pre¬ 
viously rented a unit in the same building from a Mrs. Zim¬ 
merman, where they resided for two years, until she re¬ 
claimed the premises. Plaintiffs then learned that Mrs. 
White intended to leave the country, and plaintiffs’ son 
contacted her in an effort to rent her apartment. She re¬ 
ferred them to her agent with whom a lease was negotiated 
(R. 8, 9, 10, 15).* The lease contained no provision war¬ 
ranting the condition of the premises nor any provision 
requiring the plaintiffs’ landlord, Mrs. White, to make re¬ 
pairs to the rented premises (See lease, R. 33). 

Plaintiffs in this appeal claim that the Certificate of 
Ownership (R. 27), constituting the contract between Mrs. 
White and this defendant, entitled the plaintiffs to all the 
legal rights which Mrs. White acquired thereunder. Plain¬ 
tiffs rely upon one provision of the Certificate reciting that 
the legal title to the land and improvements shall remain 
in the corporation, this defendant, and that “the corpora¬ 
tion shall hold and maintain said land and premises to¬ 
gether with the building and improvements for the joint 
use of the purchaser and the cooperative owners or occu¬ 
pants thereof”, with full power in the corporation to renew 
or extend existing encumbrances and to make necessary 
additional encumbrances to finance the indebtedness on the 
premises (R. 2S). From this language plaintiffs argue that 
they were legally entitled to have defendant make any and 
all repairs needed in the apartment unit occupied by them. 

Plaintiffs were not parties to the Certificate of Owner- 


* All references are to pages of joint appendix to appellant’s brief. 
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ship on which they rely. It was an agreement only between 
the two defendants (R. 27). No assignment of the instru¬ 
ment to the plaintiffs was accomplished or attempted. 
Plaintiffs occupied the unit in question by virtue of a lease 
between their son and Mrs. White (R. 33). 

Apart from the quoted language of the Certificate be¬ 
tween Mrs. White and this defendant, relied upon by plain¬ 
tiffs, the Certificate expressly provides that Mrs. White 
shall pay her proportionate cost of “maintenance of the 
company property”, but that as to her own apartment, she, 
“the purchaser, further covenants and agrees that she will 
properly maintain, care for, and improve said apartment 
in the said building and will pay for all improvements, re¬ 
pairs and maintenance for the said apartment” (R. 29, 30). 

The plaintiffs moved on Saturday, August 18, 1945, to 
Mrs. White’s apartment. It was equipped with an outer 
door made of slats to permit the free circulation of air, 
referred to in the testimony as a “tropical door”, and a 
conventional inner door. The latter opened inward into 
the plaintiffs’ apartment (R. 18). 

The weather being warm at the time, the plaintiffs had 
no occasion to close the conventional door until the follow¬ 
ing Monday morning when all occupants of the apartment 
left for their places of employment. The female plaintiff 
closed the door at that time. She noticed that “it was hard 
to close” (R. 19). There is no testimony that she made 
any complaint of its condition to any representatives of 
this defendant. That evening the male plaintiff was the 
first of the occupants to return to the apartment from work 
(R. 15). He attempted to open the door, but was unable 
to do so. On direct examination he testified that he tried 
to turn the knob, but could not because “the latch was bind¬ 
ing in the fastener”; that because he suffered from a hernia 
which prevented him from pulling on it, he went for the 
janitor to help him; that the janitor took hold of the knob 
and pulled it and loosened the latch from the fastener and 
opened the door. The male plaintiff at first admitted that 
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be did not that evening request any repair of the door. 
When the same question was put to him again by his attor¬ 
ney he stated that he told the janitor that “the door” 
should be fixed (R. 11-14). 

On cross-examination the male plaintiff repeated that 
the lock was binding in the catch, but admitted that such 
was a conclusion; that all he knew was that the key would 
not turn. He further testified that he wanted to pull the 
door closed tighter, trying at the same time to turn the key, 
but was afraid to do so because of his hernia, and that 
therefore he sought the janitor; that all the janitor did 
was to pull the door toward him, turn the key, and push 
the door open. The male plaintiff admitted that he did not 
then know that the knob was in a state of disrepair, and 
that lie had no reason to belief that the janitor had any 
such knowledge; that the only thing wrong which he ob¬ 
served was that the door was binding at the bottom (R. 15, 
1(3, 17). 

The janitor testified that when called by the male plain¬ 
tiff, he unlatched the door, but that it was stuck at the 
bottom; that he forced it open wfith his knee; that he did 
not know there was anything wrong with the door knob at 
that time; that the plaintiff did not tell him there was any¬ 
thing wrong with the knob; and that he first learned that 
the knob was in a state of disrepair after the female plain¬ 
tiff pulled it from the spindle and fell (R. 25-27). 

The janitor further testified that many times he had 
made minor repairs in the several apartments; that his 
salary was paid by this defendant. He was not asked 
whether he received tips or gratuities or other means of 
remuneration from the tenants for repairs made in their 
apartments (R. 26). 

The female plaintiff testified that in talking to her hus¬ 
band following his difficulty in gaining admission to the 
apartment, she and her daughter-in-law decided to “try” 
the door; that she stood on the outside while her daughter- 
in-law stayed on the inside. The female plaintiff then tes- 
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tified: “Well, when I went out, I pulled the door to as you 
would any ordinary door trying to close it. It would not 
close; and then another time I, of course, put more force 
on it and pulled it harder; and the third time, I took both 
hands and took hold of the knob and pulled it with both 
hands and when I did that, the door knob came off and I 
fell back on the floor” (R. 19-21). 

SUMMARY 0? ARGUMENT. 

I. 

In the absence of an agreement to the contrary, there is 
no duty upon a landlord or apartment owner to make re¬ 
pairs to that portion of the premises occupied by the ten¬ 
ants. This, plaintiffs concede. (See brief, page 4.) They 
argue, however, that the Certificate of Ownership held by 
Mrs. White (R. 27) required this defendant to make repairs 
to her apartment. Plaintiffs torture the language of the 
Certificate in an attempt to support this argument, ignore 
the intended purpose of the provisions they cite, and 
ascribe to such provisions a meaning which, although serv¬ 
ing the present purposes of the plaintiffs, at the same time 
produces absurd consequences in other respects. 

By the clear meaning of the Certificate, the duty to re¬ 
pair the apartment in question fell not upon the corpora¬ 
tion, but upon Mrs. White, the tenant. Such is the effect 
of the common law in the absence of a contrary agreement. 
Therefore, the court did not err in charging the jury that 
there was no duty on the part of this defendant to repair. 

ft 

n. 

Regardless of the meaning of the Certificate of Owner¬ 
ship, this defendant owed no duty to the plaintiffs. That 
Certificate constituted a contract between this defendant 
and Mrs. White, the other defendant. Plaintiffs were not 
parties to it. That contract was not assigned to plaintiffs. 
They cannot invoke for their benefit the provisions of a 
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contract to which they were not a party. Plaintiffs occu¬ 
pied the apartment under a lease entirely silent as to re¬ 
pairs, thus throwing the common law^ burden upon them, as 
tenants, to make any repairs they desired. 

III. 

1 Even where a landlord or property owner agrees to make 
M repairs” for the benefit of the tenant, his liability for 
failure to do so is limited to the cost of the repairs or loss 
of the rental value of the premises, and no recovery may 
be had for personal injuries resulting from a failure to 
repair. Therefore, the plaintiffs could not have recovered 
fbr personal injuries based on any such duty to repair, and, 
consequently, the duty, if it existed, was not one which 
should have been made known to the jury. The court’s 
failure to do so cannot be considered as prejudicial error. 


IV. 

Although plaintiffs do not contend that this defendant 
agreed to keep the premises “safe”, as distinguished from 
keeping them in “repair”, no liability for personal injuries 
attaches to one undertaking to keep premises safe unless 
he has (1) reasonable opportunity to acquire knowledge of 
the unsafe condition, and (2) reasonable opportunity to 
make the needed repairs. 

As to knowdedge, the male plaintiff and the janitor, the 
6nlv persons who testified on the subject, said that they 
did not know until after the female plaintiff’s fall that the 
door knob, which caused her fall, was in need of repair. 
The only irregularity theretofore observed was that the 
door was binding at the bottom. The worn spindle which 
permitted the knob to come off wras not noticeable. 

1 As to reasonable opportunity to repair, there was, of 
course, no opportunity to repair the knob since its state of 
disrepair was unknown, and any failure to correct the bind¬ 
ing of the door at the bottom can hardly be said to be the 
proximate cause of the knob coming off. Such was the re- 
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suit of the worn spindle. The binding door was no more 
than a condition; but if it be assumed, arguendo , that the 
binding door was the cause of the female plaintiff’s fall, 
there was nothing in its appearance that would suggest to 
the most cautious person the need for repairing it after 
hours of employment and before morning. It is a matter 
of common knowledge that doors sometimes bind in warm 
inclement weather. Such a condition does not suggest the 
need of immediate action. 

V. 

The action of the female plaintiff in pulling on the knob 
with both hands was the proximate cause of tearing the 
knob loose from the worn spindle. Any duty which may 
have been imposed upon the defendant was too remote to 
the issues in the case to require submission to the jury. 

VI. 

The plaintiffs had the same if not better knowledge of 
the condition which they claim w*as in need of repair, but 
nevertheless chose to use the door with that full knowledge. 
If injury resulted, the plaintiffs cannot recover for a risk 
fully known and experimentally assumed. 

ARGUMENT. 

I. 

This court has frequently ruled that a leasehold is an 
estate in real property, the creation of which implies no 
warranty whatsoever by the grantor respecting the safe 
condition of the property or its suitability for any partic¬ 
ular purpose. The duty devolves upon the lessee to deter¬ 
mine the condition of the premises by his own inspection. 
As a corollary to this principle, it is settled that a landlord 
holding as he does a reversionary estate is under no duty, 
in the absence of an express agreement to the contrary, to 
make repairs for the benefit of the estate held by the tenant. 
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Fisher v. Lighthall, 4 Mackey (15 D. C.) 82, 54 Am. Rep. 
258; Uowell v. Schneider , 24 App. D. C. 532; Enquist v. 
Bidden, 41 App. D. C. 179; Pinching v. Wurdeman, 56 App. 
D. C. 223, 12 Fed. (2d) 164. This principle is applicable 
with equal force to rentals involving only a portion of the 
premises. Lawler v. Capital City Life Insurance Co., Inc., 
62 App. D. C. 391, 68 F. (2d) 438. The same is true of units 
in an apartment house. Hughes v. Westchester Develop¬ 
ment Corporation, 64 App. D. C. 292, 77 F. (2d) 550. 

1 Seizing upon certain language in the Certificate of Own¬ 
ership issued by this defendant to Mrs. White (R. 27), 
plaintiffs argue that this defendant expressly agreed to 
keep in repair the unit occupied by them. 

The Certificate accorded Mrs. White “the exclusive right 
of occupancy” of the unit in question. She covenanted, 
however, that legal title to the land and improvements 
should remain in the corporation, this defendant. Then 
follows the provision in which plaintiffs take such com¬ 
fort. It recites that “the corporation shall hold and main¬ 
tain said land and premises together with the building and 
improvements for the joint use of the purchaser and the co¬ 
operative owners or occupants thereof”, with full authority 
in the corporation to encumber the property incident to 
the financing or refinancing of the existing indebtedness. 
Lifting it from its context, plaintiffs argue that the word 
“maintain”, as it appears in the above quotation, required 
the defendant to repair the unit purchased by Mrs. White. 
A reading of the entire provision indicates that the word 
“maintain” refers to the legal title which, for financing 
purposes, was to be reposed in the corporation. The word 
also relates to that interest in the land and building re- 
served to the corporation for the common interest of all 
tenants. The provision restricts the use to which the cor¬ 
poration may use its interest, enjoining the corporation to 
maintain it for the “joint use of the purchaser and the co¬ 
operative owners or occupants thereof”. 
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Even if the word “maintain” was used to mean “re¬ 
pair”, consideration must still be given to the remainder 
of the sentence which requires the maintenance to be for 
the “joint use” of not only the purchaser, but the other co¬ 
operative owners. The “exclusive right of occupancy” 
accorded the purchaser would seem to be inconsistent wuth 
the “joint use” by all tenants to the repairs made in the 
purchaser’s unit. 

Had the parties intended the result urged by plaintiffs, 
it should have been attainable without the use of language 
requiring such tortuous construction to discern its meaning. 
Furthermore, if the provision under consideration was in¬ 
tended to deal with the question of repairs, there would 
have been no logical reason for dealing elsewhere in the 
Certificate with the same subject. However, the entire sub¬ 
ject of repairs is clearly dealt with in subsequent para¬ 
graphs of the Certificate by language unmistakably im¬ 
posing on the corporation the duty to repair the portions 
of the building used m common by all tenants and imposing 
on the purchaser the duty to repair his or her own unit. 
It is there stated (R. 29, 30): 

“The purchaser hereby does further covenant and 
agree that she will pay to the corporation or its prop¬ 
erly designated agent on the first day of each month 
the amount fixed by the Board of Directors as her 
equitable proportion of the cost of maintenance of the 
Company’s property in accordance with Section Four 
(4) of article five (5) of the By-Laws of the corpora¬ 
tion, and' will pay all assessments for her proportion 
of the cost of maintenance and operation of the com¬ 
pany’s property duly made by the Board of Directors 
in accordance with said By-Laws. 

“And the purchaser further covenants and agrees 
that she will properly maintain, care for and improve 
said apartment in the said building and will pay for 
all improvements, repairs and maintenance for the said 
apartment.” 

Plaintiffs argue that this language contemplates that the 
corporation will effect the repairs and that the tenant’s 
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only duty is to pay for the completed work. If this were 
true, there would have been no reason to deal separately 
with the “company’s property” in one paragraph and the 
purchaser’s “apartment” in the next. The Certificate not 
only requires the purchaser to “pay” for the repairs, it 
requires her to “maintain, care for and improve said apart¬ 
ment”. The requirement that she “pay” does not con¬ 
template that the landlord is to do the work. It is designed 
to avoid mechanics’ and material men’s liens resulting from 
a failure to pay for her repairs, which would embarrass the 
corporation’s'ability to finance the enterprise. 

Plaintiffs further argue that the corporation retained 
“the right to enter said apartment at any reasonable hour 
tb protect said apartment against the elements or from 
accidents, or some other conditions that would affect other 
apartments in the building”. This language is a far cry 
from agreeing to repair. It is clear that the corporation 
was seeking only to protect its interest in the building. A 
provision entitling the landlord to enter for the express 
purpose of making such repairs as he desires does not im¬ 
pose a duty upon him to do so. Walker & Dunlop v. Glad¬ 
den (Mun. Ct. of App. 1946), 47 Atl. 2d 510, and cases 
therein cited. 

As to the effect of voluntary past repairs by a landlord 
upon his duty to make future repairs, see Walker & Dunlop 
v. Gladden, supra, holding that if gratuities long continued 
become obligations, “then all landlords would hesitate to 
make repairs for fear that by so doing, they would obligate 
themselves to make all repairs.” 

This court in Wagar et al. v. Stalcup, 64 App. D. C. 50, 
73 F. (2d) 986, considered a factual situation in many re¬ 
spects similar to the one now before the court. There, trus¬ 
tees under a Will held title to an apartment building. The 
Will required the trustees to keep the property in good 
repair. The trustees, through their agent, rented an apart¬ 
ment to the plaintiff by a lease containing a clause that all 
repairs rendered necessary by the negligence of the plain- 
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tiff should be paid for by her, and also containing the usual 
clause reserving to the landlord the right to enter the apart¬ 
ment to protect it against the elements or accidents. The 
evidence indicated that a gas fixture in plaintiff’s apart¬ 
ment had gotten into disrepair permitting gas to escape; 
that plaintiff called the janitor for assistance; that when 
he responded, she cautioned him not to light a match, but 
that notwithstanding her admonition, he did so, causing an 
explosion which injured her. As in the instant case, the 
declaration was pitched on two theories, (1) that the de¬ 
fendant was obliged to make repairs and failed to do so, 
and (2) that in attempting to repair the fixture, the janitor 
acted negligently. The trial court excluded evidence as to 
the first theory, ruling that the defendants were not re¬ 
quired to make repairs, and submitted the case to the jury 
only on the question as to the janitor’s negligent act. Com¬ 
menting upon this action of the trial judge, this court said: 

“The case was tried, and we think properly, upon 
the theory that the cause of action arose from the jani¬ 
tor’s lighting the match which directly caused the ex¬ 
plosion from which appellee suffered her injuries.” 

In the instant case, the jury was instructed to consider 
only the theory of negligent repairs. Since, as indicated 
above, there was no duty on the part of the defendant to 
repair the plaintiffs’ apartment, the court was not in error 
in ruling accordingly. 

n. 

Plaintiffs concede that in the absence of an agreement to 
repair no such duty would be imposed upon the defendant 
(Brief, page 4). The lease under wliich the plaintiffs occu¬ 
pied the apartment is entirely silent as to repairs (R. 33). 
Their argument that the defendant did agree to repair is 
pitched entirely upon the language of the Certificate of 
Ownership. That Certificate was a matter of contract be¬ 
tween this defendant and Mrs. White, the purchaser of the 
apartment. The plaintiffs were not parties to the agree- 
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ment. Their rights and liabilities are governed, not by Mrs. 
White’s contract with this defendant, but by their contract 
with Mrs. White, i.e., the lease. 

In W agar et al. v. Stalcup, supra, 64 App. D. C. 50, 73 F. 
(2) 9S6, the Will under which the trustees obtained title 
to the apartment house in question provided that they 
should keep the property in good repair. In renting an 
apartment to the plaintiff in that case the lease imposed 
no requirement upon the trustees to make repairs. Under 
such circumstances, the court ruled that, as to the tenant, 
the trustees were not required to keep her apartment in 
repair. 

As between the original lessor and the sublessee, there is 
no privity of contract or estate and, therefore, the sub¬ 
lessee does not acquire, by virtue of the sublease, any right 
to enforce the covenants or agreements of the lessor con¬ 
tained in the original lease. Handleman v. Pickerill, 84 
Cal. App. 214, 257 Pac. 890; Audubon Hotel Co. v. Braun- 
nig , 120 La. 10S9, 46 So. 33; The Hawley Corp. v. IF. Va. 
Broadcasting Corp., 120 W. Va. 184, 197 S. E. 628; Baptist 
General Convention v. Wright, 136 Okl. 150, 276 Pac. 777; 
Plunkett v. Bendy, 197 Ala. 262, 72 So. 525. 

in. 

Even where a landlord or property owner agrees to make 
repairs for the benefit of a tenant, his liability for failure 
to do so is limited to the cost of repairs or the loss of rental 
value, and does not include damages for personal injuries. 
This court in Staples v. Casey, 43 App. D. C. 477, quoting 
other authorities and expressing its own view said (p. 480): 

“ ‘To charge a landlord in tort for personal injuries 
caused by a negligent omission to make needed repairs, 
not only must the tenant prove that the landlord agreed 

1 to keep the premises in repair, but he must go one step 
further, and prove that the landlord agreed to main¬ 
tain the premises in a safe condition for his (the ten¬ 
ant’s) use.’ In other words, the landlord must have 
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agreed to assume entire responsibility for the safety 
of the premises, or a particular part of them.” 

See also, Thompson v. Clemens, 96 Md. 196, 53 Atl. 919, 
60 ALR 580; Rome Owners’ Loan Corp. v. Huffman 
(C. C. A. 8) 124 F. (2d) 684, cert. den. 316 U. S. 681; 
Breazeale v. Chicago Title <& Trust Co. (1938), 293 Ill. App. 
269, 12 N. E. 2d 217; Franklin Fire Ins. Co. v. Noll (1945) 

-Ind. App.-, 58 N. E. 2d 947; Murrell v. Crawford 

(1917) 102 Kan. 118, 160 Pac. 561; Mahan^Jellico Coal Co. 
v. Dulling (1940) 282 Ky. 698, 139 S. W. 2d 749; Jacobson 
v. Leventhal, 128 Me. 424, 148 Atl. 281, 68 ALR 1192; 
Fiorntino v. Mason (1919) 233 Mass. 451, 124 N. E. 283; 
Flynn v. S. Middlesex Coop. Bank (1944) 316 Mass. 659, 56 
X. E. 2d 602; Kuyk v. Green (1922) 219 Mich. 423, 189 
N. W. 25; Harrill v. Sinclair Refining Co. (1945) 225 N. C. 
421, 35 S. E. 2d 240; Hunkins v. Amoskeag Mfg. Co. (1933) 
86 N. H. 356, 169 Atl. 3; Ward v. Dan Cohen Realty Co. 
(1945) 30 Ohio Ops. 469, 16 Ohio Supp. 27; King v. Collins 
(1942) 190 Okl. 601, 126 Pac. 2d 76; Harris v. Lewistown 
Trust Co. (1937) 326 Pa. 145, 191 Atl. 34, 110 ALR 749; 
Timmons v. Williams Wood Products Corp. (1932) 164 
S. C. 361,162 S. E. 329; Soulia v. Noyes (1940) 111 Vt. 323, 
16 Atl. 2d 173. The ruling in some jurisdictions is to the 
contrary. The authorities are collected in a note appearing 
in 163 ALR 300 et seq. This court in Staples v. Casey, 
supra, adopted the majority rule, and under that rule no 
recovery for personal injuries may be had for failure of a 
landlord to make repairs. Such being the law, the plain¬ 
tiffs were not entitled to have their case go to the jury on 
any theory predicated upon a breach of duty to repair, and, 
consequently, the ruling of the court, even if technically 
inaccurate, could not have been prejudicial to the plaintiffs. 
The court submitted the case to the jury on the only theory 
to which they were entitled. 
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IV. 

Even in those instances where the landlord is required 
to maintain the premises in a safe condition for use by the 
tenants, e.g., the common passageways in an apartment 
house, nevertheless, there is no liability in the absence of 
(1) reasonable opportunity to discover the unsafe condi¬ 
tion, and (2) a reasonable opportunity after notice to make 
the needed repairs. C. IF. Simpson Co., Inc. v. Langley, 
76 App. D. C. 365, 131 F. (2d) 869; Walker <£ Dunlop v. 
Gladden, supra, 47 Atl. 2d 510. The male plaintiff and the 
janitor, the only persons who testified regarding the sub¬ 
ject, both stated that until after the female plaintiff’s fall, 
they did not know of any condition of disrepair of the door 
knhb. It was the knob which caused her to fall. No evi¬ 
dence was introduced imputing knowledge of its condition 
to the defendant. The worn spindle which permitted the 
knob to be pulled off was concealed to the male plaintiff 
and the janitor alike. 

As to reasonable opportunity to repair, there was, of 
course, no opportunity to repair the knob, since its state of 
disrepair was unknown, and any failure to correct the bind¬ 
ing of the door at the bottom can hardly be said to be the 
proximate cause of the knob coming off. Such was the re¬ 
sult of the worn spindle. The binding door was no more 
than a condition, but if it be assumed, arguendo, that the 
binding door was the cause of the female plaintiff’s fall, 
there was nothing in its appearance that would have sug¬ 
gested to the most cautious person the need for repairing 
it after hours of employment and before morning. It is a 
matter of common knowledge that doors sometimes bind 
in warm, inclement weather. Such a condition does not 
suggest the need of emergency action. Thompson v. Clem¬ 
ens, 96 Md. 196, 53 Atl. 919, 60 ALB 580. 

An instruction with respect to the duty to repair was 
properly kept from the jury for the dual reason, either 
one of which would suffice, that there was no notice to the 
defendant nor reasonable opportunity to repair after 
notice. 
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V. 

The action of the female plaintiff in pulling on the knob 

with both hands was the proximate cause of tearing the 

knob loose from the worn spindle. Any duty which the 

defendant mav have had was too remote to the issues in 
* 

the case to require submission to the jury. 

VI 

The plaintiffs had the same, if not better, knowledge of 
the condition about which they complain, but nevertheless 
chose to use the door with that full knowledge. In Staples 
v. Casey, supra, 43 App. D. C. 477, a tenant sued the land¬ 
lord for injuries suffered while using a stairway claimed 
to be in a state of disrepair. The landlord had agreed to 
repair the stairway. This court held that there could be 
no recovery, saying: 

“It was not an emergency use of a back or kitchen 
stair, but a deliberate use in ordinary course, and the 
plaintiff could not shut her eyes to conditions which 
should have been obvious to her had she looked, and 
then charge the landlord with responsibility for the 
consequences, because of his agreement.” 

The only condition known to the defendant was the bind¬ 
ing door. Not only were both defendants fully acquainted 
with that condition, but because of such knowledge the 
female plaintiff went out to “try” the door. By her own 
admission, she pulled on it three times, the last time with 
both hands. In so doing, she assumed the risk in the use 
of the door foreclosing her from recovery. 

CONCLUSION. 

For the reasons stated above, the judgment should be 
affirmed. 

Respectfully submitted, 

Howard Boyd, 

Edward B. Williams, 
Attorneys for Appellee. 


